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Programme

Thursday, April 24, 2014

Austrian Ministry of Justice (Palais Trautson),
Museumstrasse 7
1070 Vienna

Chair: Ken OLIPHANT

Welcome Address

Helmut Koziol: Law of Torts and ‘Schadenersatzrecht’. Different terms and
different ways of thinking

Due to unforeseen circumstances Simon Whittaker is not able to attend the conference. The
opening lecture is held by Helmut Koziol instead.

Opening Reception

Friday, April 25, 2014

Austrian Supreme Court/Palace of Justice,
Schmerlingplatz 11
1010 Vienna

Chairs: Irmgard GRISS/ Monika HINTEREGGER

Developments in Tort Law in Europe 2013

Brief reports on the following jurisdictions:

Barbara C STEININGER: Austria - Isabelle C DURANT: Belgium - Christian
TAKOFF: Bulgaria - Marko BARETIC: Croatia - Jifi HRADEK: The Czech
Republic - Seren BERGENSER: Denmark - Annette MORRIS: England & Wales
Irene KULL: Estonia

Coffee break

Brief reports on the following jurisdictions:

Piivi TIILIKKA: Finland - Michel SEJEAN: France - Florian WAGNER-VON
PAPP: Germany - Eugenia DACORONIA: Greece - Attila MENYHARD: Hun-
gary - Eoin QUILL: Ireland - Elena BARGELLI: Italy - Agris BITANS: Latvia

Lunch Break (light buffet provided)

Brief reports on the following jurisdictions:

Loreta SALTINYTE: Lithuania - Giannino CARUANA-DEMAJO: Malta
Jessy M EMAUS: The Netherlands - Magne STRANDBERG: Norway
Ewa BAGINSKA: Poland - André DIAS PEREIRA: Portugal - Christian ALU-
NARU: Romania - Martin A HOGG: Scotland
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Coffee Break

Brief reports on the following jurisdictions:

Anton DULAK: Slovakia - Barbara NOVAK: Slovenia - Albert RUDA: Spain
Hikan ANDERSSON: Sweden - Peter LOSER: Switzerland - Thomas THIEDE:
European Union

Ernst KARNER: Concluding Summary

(Discussion at the end of each presentation)

Heurigen Evening (separate booking required)

Saturday, April 26, 2014

Austrian Supreme Court/Palace of Justice,
Schmerlingplatz 11
1010 Vienna

Chair: Jaap SPIER

Special Session: Cyber Torts

Bernhard A KOCH: Cyber Torts — Something Virtually New?
Ronen PERRY: Liability for Online Anonymous Speech — Comparative and
Economic Analysis

Coffee Break

Steve HEDLEY: Cybertrespass — A Solution in Search of a Problem?
Marten SCHULTZ: Tort Law, Guerilla Warfare and the Promotion of Cyber
Privacy

(Discussion at the end of each lecture)

Close

We kindly ask you to take the time to fill in the feedback forms provided
at the end of the conference.

The 14th Annual Conference on European Tort Law, again organized by the
Institute for European Tort Law and the European Centre of Tort and Insurance
Law, will be held Thursday, April 9, to Saturday, April 11, 2015.
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Barbara C STEININGER: Austria

OGH 18 July 2013, 1 Ob 124/13m

= The dzimant had bean sexually abusad as a supil af
seminary boarding schocl by head af boarders in 1932

= The defendan: abbey opersting the school had
appeined the affender as head of boarders althwaugh
tiey knew him to have abusad children

= This fact became known o the claimant in 2012

= He then daimed comparsation for the Fanm sulfferad
due o Lhe abuse

= The defendant argued that the ©aim was time-bar-ec

Isabelle C DURANT: Belgium
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Cass, 21 March 2013 —
Decision of trial judges

= Claim bozod on art 1384 (3% of the CWl Code was
dismissed by tha fudges.

= The reason was that tha clients knew or had to know
that the directar had abused his functions.

= Consequence: it was not possibe 1o say that clients
wiere in good faith while the action based on At 1384 of
e Civil Code is only justified in favour o° persors in
good faith.

= Clente did not agree with this dedsion and appeahec
beafora Cwe Suprermz Court,

Christian TAKOFF: Bulgaria

Pros & Cons

Pro Tortfeasor Pro insurer

Abuse with the limitation clause

No malice aforethought / the tortfeasor acts in The tortfeasor didn’t act in good faith/ acted in-
good faith. tentionally and he signed the clause in order to
exclude his liability.

The clause was concluded before the insurance
contract.
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At the time the tortfeasor signed the clause, he
could not have known that the damage will occur

If there hadn’t been a clause, the price of the con-
tract between the tortfeasor and the damaged
party would have been higher.

Does the insurer have a “sacred right” of recourse claims against the tortfeasor?

The clause is not a lack of liability but a means to
lower the price of the contract between the tort-
feasor and the damaged party.

This statement rests unproved and unprovable .

There are many cases when the recourse claims do
not exist at all:

- The tortfeasor and the damaged party
arein a close relation and the tortfeasor
didn’t act intentionally

- The tortfeasor is insolvent

- Thereare preferred creditors and the in-
surer would not receive anything

- The tortfeasor cannot be found

- Cases of force majeure/ cas fourtuit/ fait
du prince

- The damage is caused by the victim’s own
property or by the property of an un-
known owner

The insurer must then evaluate the risk of the
limitation or exclusion clause in the insurance
premiums.

Yes, he does, as otherwise we tolerate the lack of
liability.

Yes, he does, as otherwise the price of the insur-
ance would be much higher

Yes, he does, as the recourse claims are legally
defined.

Due diligence in negotiations

The insurer could have asked is there a limitation
or exclusion clause.

The insurer could have excluded payment of
damages in case of such a clause.

The insurer could have reinsured him against that

clause with another insurer.

Cujus commoda ejus incommoda

The insurer deals with risk by profession so he
must be ready to take it and not to escape from it.

The tortfeasor doesn’t act in good faith because he
can easily foresee that his active behavior increases
the risk for the insurer.

This argument is good for nothing. / This argu-
ment is absolutely irrelevant.

It will definitely increase the price of insurance.

It will result in useless complication of the general
terms and conditions.
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Freedom of contract

This is an attempt to limit the freedom of contract  This is abuse of freedom of contract and it means

that aims to protect some private interests.

Marko BARETIC: Croatia

that Res iner alios acta tertiis nocere potest.

The Protection of Crvironment Act
[Zakon o zastiti okoliZa)

+ bavirenmnental df mase extersve y regalated [Arts L7 3-20]
= Twi-lier Habilivy sosrem
v Liahilize of an aperztor of a darpernu: activity
Bl
v Liakilize of an operztor of a nen-dangerow s actvity
o R -t Jia b iy weills pres Conplicon el Laull
= tresampebion of Lrlsefuiness
* Joint and sewzral liaqi ity af mult' p e cosmators who acted pointly

= Iheclair g38 rst the tortfeasor shall be brought by the Hepubhc
of Croatia within five VEAMS A% of the cay whet necessany
et s e ke s 1 doy wshien liabilitg o anoaaertor wis
determ nzd

Exoneration from Strict Liability

» it damape is a consequence of 3 natural phenomenon

of unpredictable and unavo'dable nature, whick can
neither be cscaped nor el minated,

= if damage is a consequence of the state of war or other

arwzd hostilities,

= if damage is caused by an act of a third person, albeit all

MECes=dry Precadlionary imeasures were L,

+ jf damage resulted from actians of an aparator taken in

aconrdance with an arcer nrinstruction iszoed by puhlic
autherity, sawe for ordes orinstructions issued afrer
the occurrence of =mizsion or other incident aused by
aotians of the anerator,

Exculpation from Fault-based Liability

« If the aperator proves that It dld not act with Intent
ar aegligence, and

* if 't proves that the damage to env ronment was
caused by an emission or activity which is explicithy
allowed by 2n act of the competent autharity or
thet the damage to the environment was causad by
an emissian or activity for which, on the basis of the
level of scientific and tachrical knowledge at the
memant of damage sceurrance, it was not [kely to
expect 1o cause the damage

Reparation of Damage

IWeasures for recovery of environment, if
possible

-

Fecuniary compensation it damage cannat be
gliminaled by measuraes (or recovery of
Erironmernl

o Quantum to be deternined en the basis of both,
econcimic and eny ronmental conziderations

Decizicn of the Constitutional Court of the Repualic
of Craatia Mo U-111-5092; 2012 of 30 Movember 2012

o LiT el pwer che g o e o 1T e iured vdia 0w ol o pelic] v e ol
“he rnc inmh e B s droes sy paveEnpe - Do boas arcas e slnirhi s atnwes shod

sbreen finnme, o ool d g dewee wnlibe brgiies b PErie osby £ re e

n 1397 semperem sl e zasy weesm ~HH & o b T 10 fa ey
mzeimnem which e bod B te personol pondas

The e iR o W e Faea BEs af i o daiage
5 o sheadd by final uZ—e L o Ce coaim o ik i Lagrab cond i
rurrin Fagren. Tr e j_dsmere s Froin KT a=n 3l ned i

wd Bl B artlat oo W s bl ch pressssbed Aim e o gdee sl ane s elte

s iy b il b

slie oe Coastis e the awsed al
i sosadned dus oo For s ckaci g,
Ay SRnEen sathon fersusaltes ran

L=k
TP FUP PP TY R PRI TIT] e R o R F R T .
Subia eIy, The TS G I R0 SuEs el the oo sk o U o el AT Nia e
+ Thespezms 2oon of oot ushe 3 the tes sin of £ C2u ety Sourt nscin

LEGAL BASIS

= Article 201, paragraph 3 of the COA of 1978

in the event aof deoth or especially severe
disability af o person, the immediate fomily
rmernbers of the divect wictinm (spouse, children
und parenis) are enlilled Lo just pecuritry
compensation for non-material damage
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Position af the Constitutional Court

= Loastittinnal oot resnked judzmerts of the Supreme Coort ane
thr County Zowurt in Split and -omitted 190 cose totbe Coensy Caurt
in SpliL For e ewnination, roling that these judgne s violated
plainil 1" comalivabivral rigt - o Tais Liial

= lterpratation of the beem “espesiaiiy e ikl whick vkl
pu s e lise thic term with total disability wauld be
censlituliver ly unaceeplable

= Apeprs ngto the Constitet ooz Cours, in assessing the stardard ot
LEEnEsi s seaere dwadinty , the Zounty Coeartin Spl @ made ar
ETTEr 2y CI'.'SI}E_L-II'I,; exrerr al manilestatan: af the WD s evargday
li's, insleed o ealamal neaniles adone o S victim's disabilily

= the Counte Tourt in Split complecsly dis-eparcse oo ackive eyl of
dizabdity

Jiti HRADEK: The Czech Republic

Decision of the Supreme Court on Liability
of Spouses for Damage Caused by Deceased
Spouse; Case no 23 Cdo 2743/2011

Facts of the Case

The claimant, a guarantee fund of Czech Bu-
reau of Insurers (the “Bureau”), claimed from
the defendant a payment of approx EUR
30,000 as recourse based on compensation
provided to the aggrieved party in a traffic ac-
cident caused by the defendant’s husband as
the vehicle’s driver. The driver, who had not
taken out a compulsory insurance on liability
for damage caused by the operation of the ve-
hicle, died in the accident.

Nevertheless, the courts of both instances con-
cluded that since the car was acquired solely
by the husband of the defendant from money
donated to him by his parents, this fact ex-
cludes any liability of the defendant for dam-
age caused by the car.

Conclusion of the Supreme Court

Czech law acknowledges specific joint prop-
erty of spouses (spoleéné jméni manzeli), as a
specific type of co-ownership where no shares
are determined and the spouses are entitled
and liable not only for the whole property but
also for any liabilities resulting herefrom.
Joint property of spouses consists of a) prop-
erty acquired by either of the spouses or by
both of them during the marriage [...] and b)
obligations incurred by one spouse or jointly
by them both during the marriage except for
obligations concerning a property belonging

Soren BERGENSER: Denmark

exclusively to one of them. Based on this, the
Supreme Court ruled: ‘Debts of the deceased
person that transfer to his/her heirs, are not
only obligations (liabilities) that are based on a
reason, which occurred during the lifetime of
the deceased, but also obligations (liabilities)
which have their origin in the legal act, an un-
lawful act or other legal facts based on which
the deceased should perform, if not prevented
by his/her death.

Comments

It was concluded by the courts in previous in-
stances that the car which the deceased hus-
band of the defendant drove was in his own
ownership and was not subject to the joint
property of spouses. Thus, any obligation aris-
ing from such property could meet the condi-
tions under which the joint property of spous-
es consists of inter alia obligations incurred by
one spouse except for obligations concerning a
property belonging exclusively to one of them.

However...

The court came to the conclusion that delict-
ual obligations arise independently from the
property of the spouses as they depend on the
will of the spouse and do not present the au-
tomatic excluded obligations resulting from
property.

Consequently, as the obligation (liability) re-
lationship was established by the damaging
event and thus occurred during the lifetime of
the defendant’s husband, it automatically be-
came part of the joint ownership of spouses.

Materials will be posted on the conference website (Wwww.acet.ectil.org) when available.
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Annette MORRIS: England & Wales
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Irene KULL: Estonia

Legislation

COn 20 March tha Pariament af Sstonia adoptec @ new car
Emlirance law, which wil erter into farce on 1 Octoosr

A one of the conceptual changes the new Law allcys the
vickim, in specific cases, ko submit a claim for damages
agzinst on2's own o insurer, After compensating The
damage to the victim, the respective insurer can claim
Ccommpensalion against the insures of the parson who
causec tha damage.

[1I Case: Traffic accldent
Mo 3-2-1-7-13%, 10 March 2013

1} Farcts
anchivwehibe oedt ey b e imcken] = oo iialle 2evident

= automobile s Sanding on e roed Chor ket burs L orcoring moboncezliss ool dad et e
car

thz aubomabi ¢ dive shobd hawe giezn sy 2o T moboicedis
= s o™ frs gl Tl 2 iz o g

17 Judgenent

= Cot of Fast osbaneoe and the Cout of dppaal: d smossed e daim

Sopreme Cours upred Ge el bl revees Lhe reasges

miE coital nogicude For iedadi g damagiza 2s the accicat was cousal paitly becaise

of the arwar of the auipmod e

= S.pramd Cour wERd The raaenns by aepanitg tat the mEzacthes CaT phapad by tha
P S 1 S0 N Arckdm was uecear i thew am e aibskntinl oiftenencs in B rids
vty Do | wovntd e, vzl sl p e, fully I alwi Lhu o

enusod b the sehar,
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Piivi TITLIKKA: Finland

State Liability = The Damage Caused By
Infringement of EU-Law

o KKO 201358, E July 2013

o A lirnited liabilicy comaary, which was rat [iabdo for WAT,
bravght a used car fren Gelgium o Findard in 2003

+ I addition to the car tax, tha2 company hiad been
arderad to pay value added tax chat was basec ar the
@artax

« Company & sppealed agairst the decisiorn, but it was
st considerad ta be | able to pav the WAT that was
baszd on the car &,

Michel SEJEAN: France
Prevention and Compensation

Prevention: Law of 16 April 2013 on Independ- Compensation: Definition of the Damage of
ent Expert Reporting in matters of Healthand Anxiety Suffered by Victims of Exposure to As-
Environment, and on the Protection of Whis- bestos (Court of Cassation, 25 September 2013,
tle-Blowers Five Rulings the same day)
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Florian WAGNER-VON PAPP: Germany
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Eugenia DACORONIA: Greece

Greek Supreme Court 10/7.01.2013
Wrongful Birth, Compensation of the ‘Moral
Harm’ of the Father of a Handicapped Child

Brief Summary of the Facts

The plaintiffs were married and were already
expecting their first child, so the wife, being in
the 21st week of her pregnancy, underwent an
ultra-sound, from which it was detected that
the foetus’ bowel was in distension (echogenic
bowel), which is an indication that the foetus
may suffer from Down’s Syndrome or cystic fi-
brosis, a hereditary disease also known as mu-
coviscidosis, which is a very severe incurable
disease which leads to the child’s death sooner
or later.

The obstetrician as well as the doctor who
performed the ultrasound, after telling the
plaintiffs that foetuses suffering from cystic
fibrosis “are not left to be born”, recommend-
ed that the plaintiffs themselves and the foetus
should undergo a molecular test for the said
disease. The plaintiffs decided to do so and,
in case the results were positive, to artificially
interrupt the pregnancy for eugenic reasons,
given that the foetus had an echogenic bowel
and there was still time for the interruption of
the pregnancy, as the 24th week had not been
completed yet. The plaintiffs and the foetus
underwent a special molecular test performed
by the defendants, doctors and genetics labora-
tory, specialised in prenatal control.

The said defendants, due to their negligence,
did not discover that the parents were carri-
ers of cystic fibrosis and the foetus was suffer-
ing from it; as a result they did not inform the
parents accordingly. The latter decided not to
interrupt the pregnancy. Unfortunately, the
child was born with the said disease, had prob-
lems in taking food and had to be operated on
three days after birth to avoid perforation of
the bowel.

The parents filed an action claiming for pecu-
niary satisfaction of their moral harm due to
the violation of their personality right, alleg-
ing that they would have terminated the preg-
nancy if the doctors had not been negligent
and had informed them about the disease of
their child.

Judgment of the Court
The Supreme Court confirmed the decision
of the Piracus Court of Appeal 22/2011 which,

taking into consideration the conditions under
which the offence to the personality of the par-
ents took place, the kind and the extent of the
offence and its consequences to their mental
health and social and business life, the culpa-
bility of the defendants, the social and finan-
cial status of the litigants (the plaintiff-father
of the child is a farmer and the plaintiff-moth-
er does not work because of the need to con-
tinuously take care of their ill child, whilst the
defendants-doctors are shareholders of the ge-
netics laboratory, which is estimated to bein a
good, financial position, awarded the amount
of 250,000 Euros to each spouse as moral harm
because of the offence to their personality.
The Supreme Court held that the protection of
the personality according to art 57 of the Greek
Civil Code (GCC) encompasses all goods that
are related to the human being such as health
(public and personal), honour, private life and
the sphere of secrecy, all elements by which a
person is distinguished in the outside world
(name, image), the physical and emotional in-
tegrity. One of the elements that constitute the
personality of the individual is mental health
and the emotional world which belong to the
category of mental goods. The emotional world
is also offended by an unlawful act which is
directed against another person, to whom the
person who felt the grief or the pain is closely
related. In accordance, an action for the pro-
tection of the personality can also be filed by
a third person, a relative, closely connected to
the one directly offended.

Furthermore, as is deduced from art 304§§ 1-3
GPC, the rule is that the artificial termination
of pregnancy is prohibited and that is why it
is punished with the sentences the said article
provides. As an exception, the artificial termi-
nation of the pregnancy (always with the con-
sent of the pregnant woman) is legally justified
in the cases provided in art 304 §4 GPC. One of
the cases that justifies the artificial termina-
tion of a pregnancy according to the said para-
graph is a eugenic indication, i.e. the existence
of indications of a severe foetal abnormality,
discovered by modern means of prenatal diag-
nosis, which entail the birth of a pathological
child (art 304 §4b GPC).

Obstructing a pregnant woman (either by an
act or by an omission) in the enjoyment of her
legal choice to terminate the pregnancy when
this is permitted by law constitutes a violation
of her personality right in the meaning of art
57 GCG; if this offence is culpable, she is enti-
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tled to seek compensation for her moral harm
(art 59 GCQC).

Such a claim also belongs to her husband, even
if he is not the one who has been directly of-
fended, because, on the one hand, the decision
of termination of the pregnancy is not a per-
sonal decision of the pregnant woman but a
joint issue of their common marital life and on
the other hand, because of the close (marital)
relation with the pregnant woman, the adverse
consequences on her personality are also felt
by her husband.

Commentary

The Supreme Court adopts the view accord-
ing to which, in cases of ill-advice regarding
prenatal exams, which in case correctly given
would have led to the termination of the preg-
nancy instead of the birth of a severely handi-
capped child, the father who felt grief or pain
can ask for compensation of his ‘moral harm’
on the ground that his emotional world has
been offended; and this irrespective of the fact
that the unlawful act was not directed against
him but against another person, his wife.
Greek theory is divided on the subject matter:
According to one view, the possibility recog-
nised to the father to be awarded compensa-

Attila MENYHARD: Hungary

tion for moral harm not because of a direct of-
fence to his personality but due to an offence to
the personality of another person with whom
said person has a close relationship (eg wife), is
completely foreign to Greek law; thus, the hus-
band/father should not be entitled to compen-
sation for moral harm.

According to another view, the husband/father
is entitled to such compensation, but not on
the ground given by the courts, but because he
has suffered, like the mother, a direct damage.
According to this view, it derives from the com-
munity of life of the spouses during marriage,
the equality of spouses, the non-establishment
by marriage of a parental relation between the
spouses and from the interpretation of the rule
according to which spouses have to make all
decisions jointly, that the relation of the child
cannot be considered direct towards the moth-
er and indirect towards the father.

According to a third view, the absolute right
of both parents to family planning and in
particular their right to have a healthy child
should be considered as the basis for the right
of each of them to damages and to compensa-
tion of their moral harm in case said right is
infringed.

Materials will be posted on the conference website (www.acet.ectil.org) when available.
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Eoin QUILL: Ireland

Sullivan v Boylan (No 2}
[2013] IEHT 104

Elena BARGELLI: Italy

Cassazione 17 September 2013 (‘Lodo Monda-
dori’ — non-contractual liability and restora-
tion in kind; causation, more probable than
not)

The plaintiff (Cir Company) and the defend-
ant (Fininvest company) contended for the
control of a third company (Mondadori) in the
1980s. The corruption of a judge of the Court
of Appeal of Rome, which had been declared
by a criminal judgment, lay at the core of the
plaintiff’s claim. In particular, the plaintiff ar-
gued that, had the judge not been corrupted,
the decision of the Tribunal of Rome regarding
the validity of an arbitration agreement would
have been in its favour, and, therefore, it would
not have agreed a subsequent bad compromise
with the defendant regarding the control of
the Mondadori company. The plaintiff claimed
for damages for loss of the chance to take over-
the Mondadori company. The damage would
consist in the difference between the actual
compromise agreement and the content it

could have had if the court had come to a fair
judgment. Both the Tribunal and the Court of
Appeal of Milan courts upheld the claim for
economic damages filed by the plaintiff. The
Cassazione confirmed these judgments.

The case involves three main questions. Firstly,
whether a claim for damages may be upheld
in the event that, as an alternative remedy, the
plaintiff would be allowed to claim restora-
tion in kind. In particular, as the ‘corrupted’
decision of the Tribunal of Rome became fi-
nal, it could be overturned by an extraordinary
means of appeal, which is to say, revocation due
to the judges corruption. Secondly, whether a
compromise reached by the parties prevents
any other judicial claim (res litigiosa transacta).
Thirdly, whether a proper causal link between
the unfair decision of the Court of Appeal and
the Cir’s economic damage exists.

As regards the first question, the Cassazione
pointed out that, since the revocation is aimed
at the restoration of the status quo ante and
the restitution, it could not play any role in the
present case, as the restitution in integrum be-
came fairly impossible. As further argument,
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the Cassazione invoked the right to the effec-
tive remedy, which should lead to the com-
pensation of damage whenever the restoration
in kind has become impossible. As regards
the second question, the court advocated that
the compromise could not prevent the plain-

Agris BITANS: Latvia

tiff from filing an extra-contractual claim for
damages. Finally, the Court confirmed the
‘more probable than not’ doctrine, and, there-
fore, concluded that the causality requirement
was fulfilled in this case.
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Loreta SALTINYTE: Lithuania




20

Developments in Tort Law in Europe 2013

Giannino CARUANA-DEMAJO: Malta

Foreseeability and Fault

Court of Appeal, Malta
Judgment of 25 October 2013

Wil n® 3292000

Sexual abuse of 8 minar
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Jessy M EMAUS: The Netherlands
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Magne STRANDBERG: Norway

The Facts

= & waoman (A gave hirth 1 a child with Down's
svndrome

s During the pregnancy, & choule have bees offersd an
arnlotic fluid test from Haukeland Unbeersity Hospital

= Such g testwould have revealed tat the child had
Dawins syncromea

= A alleged that skhe wiould Fave had an aborticn if she
kad known that the caild had Down’s syndrome

The Down’'s Syndrome Case

The Supreme Court’s Reasoning — The
Minority

= A clairred cenpewlion (o ber peychological problems
= Sach problems are reqarded as camage in Korsegian
tort lawi

= The psycholeqgical problems were caused by a mistake
made =y the hosplial

The Missing Arguments

= The athiral controvarsies
# The luw af wborlion
= Lack of acanomic loss

= Arguments on consequances
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Ewa BAGINSKA: Poland
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André DIAS PEREIRA: Portugal

Bahy - severe malformations

= The haby s borm with sewere malfnrmat nns:
rElimalformativ syncrome, agenasis of hoth forearms
and ams, hynnplasa of tha mandinl= and hipoglossia,
Figh palate, broad nose, 2ars low-sek, micropenis,
Fyoospadias, ebe.

= Plaintiffs = Defendants
s The mother = The phigsiciur

= The radicky clinic
» The {sewenely
Fancicappad) son

My Opinion: Wrongful life cases should
be accepted !

= Prenatz] medicine. . why dewe invest so much?
= Privale cugonics...

= Dactors af high expertise negligertly vialate leges artls ..

da nat R thelr doiy to provide Infiormaticn and
advlca,..

= Shall remain irespansitie?
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Christian ALUNARU: Romania
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Martin A HOGG: Scotland
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Anton DULAK: Slovakia

The Judgment of the Regional Court Nitra
dated 2 October 2013, File No 9Co/330/2012 on
immaterial damages, unpublished: the high-
est amount of compensation ever awarded for
personal injury in Slovakia.

Facts: Claimant one had undergone simple
nasal septum surgery. During the operation
and in the follow-up post-operative care, it
was alleged that the employees of the defend-
ant (hospital) had committed a gross breach of
their duties, which resulted in claimant one’s
irreversible and permanent brain damage,
termed as permanent vegetative state (pseudo
coma) or ‘social death’.

By means of a legal action dated 7 May 2009:

- Claimant one claimed compensation for the
pain he suffered in the amount of Eur 90,833.
Furthermore, he claimed the payment of an
amount of Eur 155,500 to compensate his re-
duced capacity for social life plus an amount of
Eur 330,000 due to the immaterial injury suf-
fered.

- Claimants two to five (parents and siblings)
sought compensation for immaterial injury in
the amount of Eur 90,000 each

The court of first instance decided in favour of
the claimants.

- To claimant one: maximum possible amount
of compensation for the pain (Eur 17,942), Eur

Barbara NOVAK: Slovenia

181,666 for reduced capacity for social life and
Eur 200,000 for immaterial injury,

-To claimants 2 - 3 (parents) Eur 90,000 each,
- To claimants 4 — 5 (siblings) reduced compen-
sation Eur 10,000 each.

The county court (court of appeal) upheld the
judgment.

From the court argumentation:

- “...if the claims brought under the provision
on damages (sec 444 of the Civil Code) do not
constitute sufficient satisfaction for damage to
health, for pain and reduced capacity for social
life, it is not to be excluded that those affected
seek further satisfaction according to the gen-
eral provisions on personality rights...’,

- ‘...the court must always examine whether
the person acted in such a manner as can be
expected from any reasonably behaving phy-
sician ... when examining the possibility of
avoiding damage to another’s health, a higher
level of accountability must be applied to phy-
sicians as an expert as against a layperson — a
non-expert,’

- ...the question of degree of culpability of the
tortfeasor substantially influences the amount
of compensation awarded ...

-‘...the decisive goal of sec11 CC should not only
be satisfaction, but also prevention ....and also
asanction.
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* 1 deenmiiing compenzation, the purpese ket which the land
was used Jrtlthe adoptizn of the plan-ing dacurert »y which s
£@UE vas changa: bacauze of the envisaged building of
nfrasucture is crucial, [s gvel =5 caleulemed (7 reletion to the
markes walue that wrdd 10w heea possible foachicse with the
=ner af the land hefore pesmanzHen.

= an eEzmInzion da Tank 1§ pad compenssnon Wikt 3 Jeky ot
langer than tha final dacision on expropriation. Parszns
sabged e vapropristion are herelore entitled be default intearest

Troar Free el Tollzwdngy bhee Final dherdsdnm oo exprap-atar,

Albert RUDA: Spain
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Hakan ANDERSSON: Sweden

Materials will be posted on the conference website (Www.acet.ectil.org) when available.

Peter LOSER: Switzerland

Materials will be posted on the conference website (Www.acet.ectil.org) when available.

Thomas THIEDE: European Union

CJEU 16 May 2003 — C-228/11, Melzer v MF
Global UK Ltd

Art 5(3) Brussels I Regulation must be inter-
preted as meaning that ‘it does not allow the
courts of the place where a harmful event oc-
curred which is imputed to one of the pre-
sumed perpetrators of damage, who is not a
party to the dispute, to take jurisdiction over
another presumed perpetrator of that damage
who has not acted within the jurisdiction of
the court seised’.

CJEU 24 October 2013 — C-22/12, Katarina
Haasova v Rastislav Petrik, Blanka Holin-
gova and CJEU and CJEU 24 October 2013
C-277/12, Vit lijs Drozdovs v AAS ‘Balti-
kums’

Art 3(1) of Council Directive 72/166/EEC of 24
April 1972 on the approximation of the laws
of the Member States relating to insurance
against civil liability in respect of the use of
motor vehicles, and to the enforcement of the
obligation to insure against such liability, Art
1(1), (2) of Second Council Directive 84/5/EEC
of 30 December 1983 on the approximation of
the laws of the Member States relating to in-
surance against civil liability in respect of the
use of motor vehicles, as amended by Directive

2005/14/EC of the European Parliament and of
the Council of 11 May 2005, and Art 1(1) Third
Council Directive 90/232/EEC of 14 May 1990
on the approximation of the laws of the Mem-
ber States relating to insurance against civil
liability in respect of the use of motor vehicles
must be interpreted as meaning that compul-
sory insurance against civil liability in respect
of the use of motor vehicles must cover com-
pensation for non-material damage suffered
by the next of kin of the deceased victims of a
road traffic accident, in so far as such compen-
sation is provided for as part of the civil liabil-
ity of the insured party under the national law
applicable in the dispute in the main proceed-
ings.

CJEU 10 October 2013 — C-306/12, Spedition
Welter GmbH v Avanssur SA

The claims representative’s sufficient powers
must include authority validly to accept service
of judicial documents necessary for proceed-
ings for settlement of a claim to be brought be-
fore the court of the domicile of the victim.

CJEU 3 October 2013 — C-170/12, Peter Pinck-
ney v KDG Mediatech AG

Art 5(3) must be interpreted as meaning that,
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in the event of alleged infringement of copy-
rights protected by the Member State of the
court seised, the latter has jurisdiction to hear
an action to establish liability brought by the
author of a work against a company estab-
lished in another Member State and which has,
in the latter State, reproduced that work on a
material support which is subsequently sold by
companies established in a third Member State
through an internet site also accessible with
the jurisdiction of the court seised. That court
has jurisdiction only to determine the damage
caused in the Member State within which it is
situated.

ECtHR 10 October 2013 — no 64569/09, Delfi
v Estonia

The Estonian authorities’ approach that Delfi’s
news portal is to be considered as a publisher,
rather than as an (intermediary) internet ser-
vice provider is endorsed by the ECtHR. The
court found that the news portal should have
exercised greater diligence with respect to
reader comments: the word-based technical
filter that was installed to delete vulgarities,
threats or obscene expressions was shown to
be insufficient; the notice-and-take-down fa-
cility, according to which anyone by simply

Ernst KARNER: Concluding Summary

clicking on a button designed for that purpose
could notify inappropriate comments to the
administrators of the portal, had not prevent-
ed the grossly insulting comments from being
published on the platform; it was primarily
incumbent upon on Delfi to take preventive
measures, rather than relying on victim com-
plaints. The ECtHR opined that Delfi exer-
cised ‘a substantial degree of control over the
comments published on its portal’, although it
did not make as much use as it could have done
of the full extent of the control at its disposal.
As Delfi allowed comments by non-registered
users, and as it would appear disproportion-
ate to put the onus of identifying authors of
the offensive comments on the injured person,
the ECtHR held that Delfi for that reason must
have realized that ‘there was a higher-than-
average risk that the negative comments could
go beyond acceptable criticism’ and Delfi must
have considered ‘to have assumed a certain re-
sponsibility for these comments’. As the com-
ments themselves were of a particularly ‘in-
sulting and threatening nature’ the chamber
unanimously came to the conclusion that the
Estonian courts’ finding was a justified and
proportionate restriction of Delfi’s right to
freedom of expression.

Materials will be posted on the conference website (Wwww.acet.ectil.org) when available.

Special Session: Cyber Torts, Saturday, April 26, 2014

Bernhard A KOCH: Cyber Torts — Something Virtually New?
Steve HEDLEY: Cybertrespass — A Solution in Search of a Problem?
Marten SCHULTZ: Tort Law, Guerilla Warfare and the Promotion of Cyber Privacy

Materials will be posted on the conference website (www.acet.ectil.org) when available.
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Ronen PERRY: Liability for Online Anonymous Speech: Comparative and Economic

Analysis

Liakility for Online Anonymous Speech:
Comparative and Economic Analyses

Ronen FPerry & Tal £Zarsky
Annual Conflarence on Eurapean Torl Law
Vienna, April 24-26. 2014

Recent Develapments

= Indirect liability:
= Dwelfi v Estonis (ECHR, 10.10.2013)
— Tamiz v Googls (Eng CtApp 2013)
—English Defamation Act (in fore: 1.1 2074}
= Direct lakility:
= Diigital Righis treland Lid v Minister for
Communicsiions (ECJ, 2.4 2014)
— Ryanair v Eircom (Ir H Ct12.2.2013)

—AB Lid v Facaboon frefand Lid (M I H €1
G220 %)

Roadmap

= Acomparative analysis
»  Economic analysis

= Assumptions:

1. Tradibonal detamation law is defensiblz

2. Online snanyrmous delarmalion is & distinet
palegery 0 ONing ENomymous speech

3 Ancnymous statements may he harmful

4. Content providers are the only candidates for
indirect liability

b, Parbes ars sukjsct ko the same junsdiction

Part |: A Comparative Analysis

Four paradigms;

« Umnited States: de-anonymization tools
available, no indirect liability

« Jsrael no de-anonymizalion lools, indirecl
lianility available

= European Uniom de-anocnymization tools
available, indirect liability available

+ UK de-anonymization tools available,
residual indirect iability (only if spoaker
cannot be reached)

Model 1: United States

* Indirect liahility;
— Background:
= Dby v CompaSerse 18 0o lablitg without
moderalicon
Strallan Qakmon! v Prodigy (1995 ) liablity fallows ac tarial
martal
— Communications Decency Act § 230 {19546
+ Mo arevider or uses of an interactive compular sendice

shall he frasted a= tha publisher ar apeakar of infarmation
pravided by arother

— Zoran v America Onbing (19897

= 'Lawsuits serking to haold 3 serviza liah's for its sxemiee of
a puaklisher's tacltizna edtarlal functlonz . are sarmed”

Madel 1: United States

* Dircct hatility:
="John Doe Subpoens”
= Uneerainty about evidentiary standards

= Th2 zsubstantive balance betwesn Teedom of
specch and reputation enlers the procoss
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Model 2: |srael

* Indircet liability:

—Sgcton 11 of the Dafamaticn At
("Communication mediaT)
Duphitsky v Shapina: liakility for negligent
monitoring

* Direct liability:

— Rami Move v Barak 170 no procedural
lrarmessonk, for arcdaring inlermsdiznss o
pravids idenlilying dalas aboul anonymous
LSers

— The decision reflects a substantive prefercnce

Model 3: EU

+ Indiroct liability:
- E-Commearce Dirsctive 2000/31/EC
= Choll, Sec. 4 ; "Liaail ty of intenvediary senvice
oraviders':

= A 1 Pt ligkle 7 e Dad kncstedge o elused b
remave illegal sladerments (natce-and-takedowr |

= A, 15 Hoslz have na general oblizabion 1o maonils:,
« Racilals 47-48: "duties nf care”
= Rastrictions do not apply to nondhosts
— Delfi v Extams (ECHRE, 1010201 3):
+ Celfi's actions renderec it a “publizher,” rather than
A MMere 'in'.erme-dlar',"

Madel 3: EU

« Direcl hiatbility;
—E-Commerce Oirective

= At 15(2): Member Siates can estak ish rules
ohiliging service provide s lo iransfer user
infammatinn

= Riulea must comphy wotn Data Protacticen Dirsntve
W LREG, Electronic Privasy Direclive 2002/88/EC,
and nacional prvacy laws

= Fyanair v Eirgont (2H32)

Model 4: England

* Indircot Liability;
—Defamation Act of 2003 {in forea: 1.1.2014)

+ Sen 50 a contem provider has a defense unbess the
speaker cannot o8 identifiad, and the contart
provice - dir nnt propedy respond tocthe vict m's
sorplairt 3 reskdueal ind rect liability

= oo 10 ron-authorccilorpublisher can be ool
only it suing g sthor'editorpualisher is rot

[easunably prachekia

= Direct Liability:
— Morwich Phamaca! order

Part |I: Economic Analysis

Four options:

1. Mo liability

2. Exclusive direct liahility

3. Exclusive indirect liability

4, Acambinalion of direcl and indirecl
liahility
a) Concurrent liability
b) Residual indirect liability

Model 1: Exclusive direct liability

« Justification: wrongdoers internalize
rnegative externalities and incentivized to
take the desirable level of care

Model 1: Exclusive direct liability

= st problem: high identification costs:
1. Legal complee ty (Ter sprech and privamy)
2. Tachnological obatas =a:
v P address hidden {proxy sceears, Tor
+ Fubiic

oS pts Crasabesd Dy redishration reguirame

ienl relentian o7 wser diske (Dala Relentior Dioelive of
Sk e id in Cgial Sighits ecana v A Eiee of

Crommamicanans O 1A 2014

3. Raposting by sevaral users
«  Effects:
Woful nlerielizalion < Under delerence
— Ineficlent awsuits may b brought
= Standard solution {multiplier) inappropriate

Model 1: Exclusive direct liability

- 2nd problem; judgment-proof defondants;
Easec of access and anonymity cncourage
averyone to participata. Tha typical user is the
dverags cilizen
« Effact: No full intarmalization = Undar-
deterrence
+  Solutions:

— Inddiren! liabilily of 3 deep-pookslad prarly
Prohibiting activity without financial capacity
Mandatory liability insurancs
Crimingl ligkility
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Maodel 1: Exclusive direct liability

4ard probletn: tfransaction costs

«  Effect: no transfer of the burden to

content provider when it is the cheapast
cost avaider

Model 2: Exclusive Indirect liability

M | :1 i !..r”ﬂ[]:-:

—Direct liability |eads o under-deterrence. The
solution is to impose liakility on a thirs party
who is (1] easily icentifiahle; (2) deep-
pockeled; and (3 capatsle af conbolling he
primary wrongdoer's conduct

— The intermadiary may bs the cheaoest cost
avoider

= Loss spreading

Model 2: Exclusive Indirect liability

« st problem: relatively high cost of precaution;
— Monitoring
— Natica-and-takedown

Collecting user data and acling uoson it
- Twpos of monitoring/S&T systems:

—Human disaretien: {1} high cost, (20 multiplied by
e number of all statements

— Automatic ecraaning: low marginal cost, risk of
"falza positives’

= Data Retention Directive held invalid by ECJ

- 2nd problem: unacoounted bencfits:

« Effect: over-deterrence
= Solutions:

Model 2: Exclusive Indirect liability

—Most users create positive extemalities (Lichtman &
Posner 2008}, wnich offset negativie externalities

— Content providers do nat captura the full social
banefit

— Transactions betwz=en public and content providers
= unredlistic (Hamdani 2002
—Market forcas - network afacts, wendor lock-in

—Fault-based liability {Lichtman & Landes 2003 <»
impractical

Model 2: Exclusive Indirect liability

+ J3rd problem: asymmetric response o orrors:
—In casas of uncartainty:
+ False negative: na llabll ty
 False positive: liability
Effect: over-deterrence removing statements,
blocking usars. disabling user-contribution,
reducing demand for technalogical innavation)
= Solulians:
— Countar-incantive — enabling speaker to respond 2
high cost, still chilling effact
Market forces

= Advantages:

+ [Disadvantages:

Model 3: Concurrent Liability

— Orvercorming direc! liabilily protdems: idenlificalion
costs and judgment proof defendants

— Content zroviders' incentive to facilitate speakar
identiticadon

— Possible over-detemence (doutle censorshipy <+
possible under-deterrence (diluted sanction)

= Aggregation of cosls {monitering + identilication)

— Privacy and data protection conaarms

Maodel 4: Residual Indirect Liability

= Struclurg: generally, the spoakar along will
be liable. Butif a speaker is unreachable,
indirect liability is imposed

« Advantages:

Elminating monitoning costs, preventing over
deterence

— Reducing speaker identification costs
Frovonting mulliple-defendants issuns

Model 4: Residual Indirect Liability

* Disadvantages:

— Jeopardizing free 2peech and privacy
Does not avercome judgment-procf issue imay
not e a sarious problem and can be solved)

= Applies even when the content provider is the
chaapast cosl avoidar (rot likaly)
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Christian ALUNARU

Western University ‘Vasile Gol-
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Uppsala University

Faculty of Law
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SE-75120 Uppsala
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hakan.andersson@jur.uu.se
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Gdansk University
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80-952 Gdansk
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Christian Alunaru is an Associate Professor and Dean of the Faculty
of Law, Western University ‘Vasile Goldis’, Arad, Romania. He is also
a practising barrister, Dean of the Arad Bar Association and a member
of the UNBR Council (Romanian National Union of Bar Associations).
Since 2011 he has been a fellow of the European Centre of Tort and In-
surance Law (ECTIL) and a member of the ELI Council (European Law
Institute). He has a PhD in civil law from ‘Babes-Bolyai’ University,
Cluj, Romania. In 1998, he was awarded a scholarship to study at the
University of Freiburg, Germany. He has published papers on property
law, tort law, contract law and other aspects of civil law in journals and
edited collections in Romania and several other countries (including
articles on the influence of the Austrian Civil Code (ABGB) on civil law
in Romania). He is also the author of a book on foreigners’ rights con-
cerning real property in Romania. In 2013 he published a book about
the new sales law in Romania at the Nomos publishing house. He is a
member of the German Jurists’ Forum and also of the Austrian Jurists’
Forum. In 2010 and 2013 he was visiting professor at the University of
Economics, Vienna. He has been a participant at ECTIL conferences
since 2004.

Hikan Andersson is Professor of Private Law at Uppsala University. Af-
ter graduating (LL.D, Dr juris) in 1993 on a thesis in tort law (Purpose
of Protection and Adequacy. On the Limits of Liability in Tort Law) he
has developed his interest in constructive use of newer philosophy in
the field of private law, especially tort law. His research project “Trans-
formation of the Legal Argumentation in Late Modernism’ is develo-
ping discourse theory and philosophy of language in direct contact
with private law. Beside the thesis, he has also written a monograph on
Third Party Losses (1997). In 2013 his trilogy of books ‘Tort Law Deve-
lopments’ (2,000 pages) were published; with these books the author
performs a variety of close readings of case law in order to investigate
distinctions and differentiations in the pluralistic discourse. (All the
mentioned five books are written in Swedish). He has written more
than 150 opuses. Anup-to-datelist of works (opus)is available at <www.
jur.uu.se/AboutFacultyofLaw/Personal/Presentation/tabid/5384/
language/en-US/Default.aspx?Userld=642>.

Ewa Baginska (Dr hab) holds the Chair of Civil Law at the School of
Law and Administration of the University of Gdansk, while she also
works in the Department of Insurance Law at the Nicholas Copernicus
University in Torun. Ewa Baginska was a Fulbright Visiting Scholar
(1998/1999) and NATO Science Fellowship grantee (2000/2001) at the
CUA Columbus School of Law, Washington, DC. She has authored a
few books (Odpowiedzialnosc za produkt w USA, 2000, Odpowiedzi-
alnosc odszkodo wawcza za wykonywanie wladzy publicznej [Public
liability], 2006), and co-authored ‘Medical Law in Poland’ (in English,
Kluwer Int Encycl 3rd edn 2011) and Odpowiedzialnosc odszkodowaw-
cza w administracji (2010). Her recent book is entitled ‘Odpowiedzial-
nosc deliktowa w razie niepewnosci zwigzku przyczynowego [“Tort li-
ability under uncertainty and complexity of causation. A comparative
law study’] (2013). She has also written over 110 contributions on civil
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liability, consumer protection and comparative law. She worked for the
Commission for the Codification of Civil Law (on torts and on consu-
mer contracts). She is a member of the European Group on Tort Law
and an elected member of the National Council For Science and Higher
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the Consumer Protection Act. He is the representative of the Republic
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tiesiska atbildiba un tas veidi) and of many articles relating to law is-
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the Latvian Bar and since 2005 he has been the President of AIPPI Lat-
vian National Group. Since his admittance to the Latvian Bar in 1998,
he has been practising mostly in civil (contracts and tort), intellectu-
al property, commercial and administrative matters. He is managing
partner of the Law Firm ‘Eversheds Bitans’. His fields of legal research
include contract and tort law, personality law, medical law and media
law. He is also a regular participant at international conferences and
workshops dealing with intellectual property law, civil law, litigation
and arbitration.

Giannino Caruana-Demajo was born in Malta in 1958. He graduated
in law (LLD) from the University of Malta in 1982 and was awarded a
warrant to practise as Advocate in the Superior Courts in April of that
year, after which he exercised the profession in private practice until
1994. He was appointed lecturer in Civil Law at the University of Malta
in 1989 and Head of the Department of Civil Law in 1993. Between 1992
and 1994 he also served as Chairman of the Board of a commercial rein-
surance company. In 1997 he was appointed Chairman of the Commit-
tee of Experts on Efficiency of Justice of the Council of Europe, a post
he held until 1999, during which time he also served on the Committee
of Experts advising on the drafting of the Enforcement Code of Bosnia-
Herzegovina, the Code of Procedure of Moldova and the Civil Code of
the Ukraine. In December 1994 he was appointed Judge of the Superior
Courts, where he is Senior Administrative Judge since 2007 and Vice-
Chairman of the Judicial Studies Board since 2009.

Eugenia Dacoronia graduated and received her doctorate with excel-
lence from the Athens Faculty of Law. She has attended several courses
abroad (Amsterdam, King’s College London, Tulane University). Since
her admittance to the Athens Bar in 1981, she has been practising most-
ly in civil (contracts and real property), intellectual property, commer-
cialand administrative matters. Sheis also a European Patent Attorney.
Since 2010, Eugenia Dacoronia has been an Associate Professor of Civil
Law at the Athens University Department of Law. She teaches, among
other subjects, General Principles of Civil Law, Real Property Law, Law
of Environment, and Torts in the Legal System of the USA. She is the
author of two books (in Greek) ‘Sublease of Movables’ and “The Issue of
Construction of Wills under Greek Law’ and she has published various
articles and notes on court decisions (in Greek, English and French).
She has taken partininternational congresses as a national representa-
tive and has participated in the Trento/Torino Common Core project as
well as in the Study Group on a European Civil Code. She is a member of
the Central Codification Committee of the Greek Parliament.

Anton Dulak was born in 1963 in Kosice. After graduating in law in
1985, he started to work at the Department of Civil Law at Comenius
University, Bratislava, as an assistant. In 2001 he obtained his PhD de-
gree. In 2003, Anton Dulak habilitated with a thesis on Product Liabi-
lity Law and was promoted to an associate professor. His main fields of
research include Tort Law and Consumer Protection Law.
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Isabelle Claire Durant studied law at the Université catholique de Lou-
vain (UCL), where she was a teaching and research assistant from 1991
until 2004. She got her PhD degree in law in 2003 at this university and
is currently Professor at the Department of Private Law. She teaches the
law of obligations, contract and real property law and mainly publishes
in the areas of contract and tort law. She also contributes to several re-
search projects for the Austrian Academy of Sciences’ Institute for Eu-
ropean Tort Law and for the European Centre of Tort and Insurance
Law in Vienna where she was on leave for work from October 2004 to
March 2005. In addition, she was an attorney at the Brussels Bar from
1991 until 2004.

Jessy Emaus is Assistant Professor at Utrecht University and researcher
at the Molengraaff Institute for Private Law. She was born in 1985 and
obtained her PhD degree in liability law/European human rights law
in 2013 at this University (Handhaving van EVRM-rechten via het aan-
sprakelijkheidsrecht; Enforcing ECHR rights by means of liability law;
in Dutch, with a summary in English). Jessy Emaus currently teaches
courses in the law of obligations, property law and family law. Her
main fields of research are the law of obligations, with an emphasis on
non-contractual liability law, and European human rights law. She is
a member of the Tus Commune Research School and editorial secreta-
ry of the Dutch Journal on Contract Law, Contracteren. Recently, she
became a member of the editorial board of Letsel & Schade (Injury &
Damages).

Irmgard Griss studied law in Graz (1966-1970) and was then employed
at the University of Graz as an assistant from 1971 until 1975. Irmgard
Griss graduated with an LLM in International Legal Studies from the
Harvard Law School where she was a student from 1974 to 1975. From
1976 until 1979 she was employed as a law clerk in the law firm, Dr Mos-
ing, in Vienna and during this period she successfully took the bar
exam (1978). Irmgard Griss then worked as a judge at the Commercial
District Court in Vienna for one year and subsequently at the Commer-
cial Court until 1987. After her time working as a judge at the Court of
Appeal, Vienna (1987-1992), Irmgard Griss became a judge at the Aus-
trian Supreme Court until 2o11. In the period from 2007 until 2011 she
was the President of the Supreme Court. Currently Irmgard Griss is an
Honorary Professor for Civil and Commercial Law at the University of
Graz as well as a Speaker of the Senate of the European Law Institute

Suvianna Hakalehto-Wainio was born in 1966 in Helsinki (Finland).
She studied law at the University of Helsinki (Master of Law 1991, Li-
centiate of Law 2000, Doctor of Law 2009). She worked as a legal trai-
nee from 1993-1994 at the District Court of Helsinki. She spent the
academic year 1994-1995 teaching tort law at the University of Tartu,
Estonia. She then worked as a researcher and university lecturer at the
University of Helsinki from 1996-2011. Since 2012 Suvianna has been
working as a specialist counsel at the Mannerheim League for Child
Welfare, the most wellknown NGO promoting children’s rights in Fin-
land. Her main fields of research are child law and children’s human
rights (especially the Convention on the Rights of a Child), education
law, tort law (especially liability of public authorities), administrative
law and human rights (especially liability to compensate violations of
human rights).
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Steve Hedley is Professor in the Faculty of Law at Cork. Graduating
from Oxford (BA 1980), Cambridge (LLM 1981), and as a Barrister (MT
1982), he taught at Oxford and at Cambridge before accepting a chair
at Cork (in 2003). He was Head of Department from 2009 to 2012. His
writing to date has focused on central private law areas, and works
include Tort (1st ed 1998; 7th ed, 2011), chapters in The Law of Tort (A
Grubb (ed), 1st ed, 2002; K Oliphant (ed), 2nd ed, 2007) and Law of Elec-
tronic Commerce and the Internet in the UK and Ireland (Cavendish,
2006). He is currently concentrating on private law theory, on which he
blogs at <www.private-law-theory.org>.

Monika Hinteregger is based in Graz, Austria. In October 1994 she was
appointed Professor of Civil Law at the Department of Civil Law, For-
eign Private and Private International Law of the Karl Franzens Univer-
sity Graz. From November 2003 until October 2013 she was President of
the Senate of the Karl Franzens University Graz and from 2009 to 2013
Director of the Department. Her research activities focus on European
and Austrian tort law, property law and family law. During her career
she served several times as visiting professor at other universities in Eu-
rope (Hungary, Italy), USA (Rutgers Law School, Camden, New Jersey)
and Asia (University of Malaya in Kuala Lumpur, Malaysia) and as legal
advisor to the Austrian government concerning the drafting of legisla-
tion in the field of environmental and nuclear liability law as well as
general tort law. She is a board member of the Austrian Lawyers Asso-
ciation (Osterreichischer Juristentag) and the European Centre of Tort
and Insurance Law. Since 2012 she has been Director of the Centre of
European Private Law of the University of Graz.

Martin Hogg is Professor of the Law of Obligations at the University
of Edinburgh. He has written and published extensively in the obliga-
tions field since 1992, both from a national and comparative legal per-
spective. Heis a contributor to the Digest of European Tort Law, as well
as the European Tort Law Yearbook, and is a Fellow of the European
Centre of Tort and Insurance Law (ECTIL). He is the Editor of the Edin-
burgh Law Review.

Jiri Hradek is a researcher at the Centre of Comparative Law at the Fa-
culty of Law of Charles University and an attorney-at-law at the Law
office of Schonherr in Prague. He graduated in law from the Faculty
of Law of Charles University (2002). Jifri Hrddek studied at the Univer-
sity of Hamburg (2000-2001), in the LLM programme at the Eberhard-
Karls-University in Tiibingen (2002-2003) and in the post-graduate
programme of the Charles University(2002-2009). In 2002 and 2003 he
completed research stays at the European Centre of Tort and Insurance
Law (ECTIL) in Vienna; in 2007 he received an internship at the Euro-
pean Commission, DG Health and Consumer Protection. Jifi Hradek is
amember of the editorial board of the Czech journal Jurisprudence. He
specialises in civil and procedural law, with a special focus on tort law.
He is the author of a book on pre-contractual liability and he regularly
publishes articles in Czech and foreign legal journals.
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Ernst Karner is Acting Director of the Institute for European Tort Law
of the Austrian Academy of Sciences and full Professor at the University
of Vienna. Bornin 1969, he studied law in Vienna (Dr. jur. 1997 with dis-
tinction) and completed his habilitation in 2004 with a thesis on bona
fide acquisition. He is a member of the commission for the reform of
Austrian tort law established by the Ministry of Justice and co-editor
of the Journal of European Tort Law (JETL). He has written extensively
in the fields of Austrian and European tortlaw and was granted several
prizes including the Figdor-Preis of the Austrian Academy of Sciences
and the Kardinal-Innitzer-Forderungspreis 2005.

Bernhard A Koch was born in 1966 in Feldkirch (Austria). He studied
law in Innsbruck (Mag iur 1989), Tiibingen (Germany, Dr iur summa
cum laude 1992), and Michigan (USA, LLM 1993). He completed his ha-
bilitation for private law and comparative law in 1998. Bernhard A Koch
started to work as an assistant at the University of Innsbruck in 1985,
where he was awarded tenure in 1999. After two years on leave for work
at ECTIL and the Austrian Academy of Sciences, he returned to Inns-
bruck, where he holds a chair in civil law. From 2004 to 2010, Bernhard
A Koch was the Vice Director of the Austrian Academy of Sciences’ In-
stitute for European Tort Law (ETL). Bernhard A Koch’s main fields of
research are tort, contract, real property and family law. He is a mem-
ber of the European Group on Tort Law.

Irene Kull is a professor of civil law and holds the position of the head of
the chair of commercial and intellectual property law. She participated
in the Study Group on a European Civil Code as an advisor on the Wor-
king Teams and from 2010 she has been a member of the Expert Group
on a Common Frame of Reference in the area of European contract law.
She lectures on contract law, law of obligations and European contract
and commercial law. She is a member of the group of authors of com-
ments on Estonian Civil Code Acts (Law of Obligations Act, General
Part of Civil Code Act). Her main interests include the general princip-
les of contract and tortlaw, harmonisation of European private law and
comparative contract law. She is an advisor on the civil chamber of the
Estonian Supreme Court and member of the Supervisory Board of the
Bank of Estonia.

Peter Loser was bornin1964. He studied law in St Gallen and Lausanne,
Switzerland (University of St Gallen HSG, lic iur 1990; Dr iur summa
cum laude 1994) and habilitated at the University of Basel (‘Privatdo-
zent’ for Private, Commercial and Comparative Law, 2006). He was a
visiting scholar at Yale University in 1992/93 and did research at the
UNIDROIT in Rome and at the University of Oxford. Currently Peter
Loser teaches private, tort and banking law at the Universities of Basel
and St Gallen HSG. He is an active participant of the project “The Com-
mon Core of European Private Law’ (University of Trento, Italy). Peter
Loser has also worked as a lawyer since 1995 and is Deputy Head at Le-
gal & Compliance and a Member of the Senior Management of a bank.
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vos Lorand, Faculty of Law, Civil Law Department (Budapest) and he is
also a practising lawyer. He earned his PhD degree in 2003 at the ELTE
Law Faculty, Budapest with a thesis on immoral contracts. He habili-
tated in 2007 with his book on property law and his thesis on human
rights in private law. He has been a full professor since 2012. He is the
author of four books and more than one hundred other publications in
tort law, contract law, property law, company law, law and economics
and human rights in private law in Hungarian, English and German,
in Hungary as well as abroad. His special research fields are: contract
law, tort law and property law, company law, commercial law, law and
economics, law and literature and human rights in private law as well
as international commercial contracts, European business law and Eu-
ropean company law. Upon the invitation of the Ministry of Justice he
contributed to the project on a new Hungarian Civil Code being res-
ponsible for the provisions on property law and rent law. He is a partici-
pantinseveral international research projects and programmes. Heisa
registered member of the Arbitration Court of the Hungarian Chamber
of Commerce and Industry, Budapest.

Prior to joining Cardiff Law School as a lecturer in 2003, Annette Mor-
ris qualified as a barrister and worked as a policy researcher for the As-
sociation of Personal Injury Lawyers. Her research, which focuses on
various aspects of civil justice, draws on the practical experience she
has gained to date. She is best known for her work on the socalled ‘com-
pensation culture’ in England and Wales. She is the module leader for
Tort and also teaches Legal Foundations. She has previously taught
both Legal Ethics and Commercial Legal Practice. She is a member of
the editorial board of the Journal of Law and Society and the Subject
Sections Secretary of the Society of Legal Scholars. She was previous-
ly the academic representative on the Civil Justice Council’s Personal
Injury Committee; assistant editor of the Journal of Professional Neg-
ligence and the Convenor of the Society of Legal Scholars’ Tort subject
section.

Barbara Novak is a professor at the Faculty of Law, University of Ljublja-
na. She studied in Ljubljana and obtained her Doctorate in Law (LLD)
in 1998 with a degree thesis: Educational and Upbringing Process from
the Point of View of Family and Civil Law. She teaches and writes in the
area of civil law, especially in the area of tort law, family law and law of
personal rights.

Ken Oliphant is Professor of Tort Law in the University of Bristol. From
2009 to 2013, while on extended leave from the University, he was Di-
rector of the Institute for European Tort Law in the Austrian Acade-
my of Sciences. He previously held faculty positions at King’s College
London (1988-99) and Cardiff University (1999-2006). He has written
extensively on English, European and comparative tort law, and com-
pensation for incapacity. He is the joint author of Tort Law: Text &
Materials, 5th edn, Oxford University Press, 2013 (with Mark Lunney)
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and Torts, 4th edn, Palgrave MacMillan, 2011 (with Alastair Mullis),
general editor of the practitioners’ reference work Tort Law (2nd edn,
2007, Butterworths Common Law Series), and editor of several books in
the series Tort and Insurance Law. He also undertook the revision and
updating of the title on Tort for Halsbury’s Laws of England, 5th edn,
2010. His association with learned journals includes the Journal of Eu-
ropean Tort Law (founding General Editor), the Torts Law Journal (UK
correspondent), the Journal of Professional Negligence and the Journal
of Law and Society (editorial advisory boards). He is a member of the
European Group on Tort Law (and leading its current project on pub-
lic authority liability), the European Law Institute, and the American
Law Institute (for which he is currently an Adviser on the Restatement
Third of Torts: Economic Harm).

Professor of Law at the University of Coimbra (Portugal); PhD in law
(summa cum laude) — title of the thesis: ‘Medical Liability and Patients’
Rights’ (800 pages) on January 2014. His academic career started with
the graduation in Law at the University of Coimbra (awarded Prof
Manuel de Andrade for best student (1992-1997)); attended courses of
law in Gottingen (1996), Utrecht (1999) and Helsinki (2000); he has a
post-graduate degree in Medical Law (1999) and a post-graduate degree
in Civil Law (2002), and defended his Master’s thesis: ‘Informed Con-
sent in Patient-Doctor Relationship’ (2003 [400 pages]). His languages
skills, besides his mother language (Portuguese), include fluency in
English, Spanish, German and French. He is member of Direction of
the Centre for Biomedical Law; Vice-President of the Institutional Re-
view Board of AIBILI; Member of the Council of Bioethics of the Por-
tuguese Society of Human Genetics; Member of the IBMC-INEB Ani-
mal Ethics Committee (Oporto) and Member of the National Council
of Ethics for Life Sciences; at the international level, he is a Fellow of
ECTIL (European Centre on Tort and Insurance Law, Vienna, Austria);
invited Professor at the Summer School on European Private Law (Salz-
burg, Austria); invited Professor at the Summer School on Medical Law
(Toulouse, France) and Treasurer and Member of the Executive Com-
mittee of the World Association for Medical Law.

Ronen Perry is a Professor of Law and Director of the Aptowizer Cen-
ter for Risk, Liability, and Insurance at the University of Haifa, Presi-
dent of the Israeli Private Law Association, and Member of the Global
Young Academy. Ronan Perry received his LLB magna cum laude from
the Tel Aviv University (1996), where he studied in the special program
for excellent students (admitting 0.5% of undergraduate students). He
completed with distinction his LLM studies, as part of the direct docto-
ral track requirements (1997), and received his LLD summa cum laude
from the Hebrew University (2001). Ronan Perry was a visiting resear-
cher at New York University, Pompeu Fabra University, and the Univer-
sity of Vienna. He is one of the founding editors, and a senior editor of
the Journal of Tort Law, and the editor-in-chief of the Haifa Law Re-
view. Ronan Perry has published more than forty articles on tort law,
contract law, insurance, remedies, jurisprudence, and the legal pro-
cess, and his book, Economic Ricochets, discusses relational pure eco-
nomic loss from historical, comparative, and theoretical perspectives.
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SE-106 91 Stockholm
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Eoin Quill was born in Limerick in 1965. He studied law at University
College Cork, a constituent college of the National University of Ire-
land, between 1982 and 1988 obtaining two bachelors and a masters
degree — BCL; LLB; LLM. He lectured at the School of Professional and
Management Studies in Limerick from 1988-1990 and has been lectu-
ring in the University of Limerick since 1991 in a variety of subjects in-
cluding Tort, Commercial Law and Comparative Civil Obligations. His
publications include a textbook — Torts in Ireland (Gill & Macmillan
1999, 3rd edn 2009) — and a variety of journal articles and chapters in
edited books on issues in tort. He is currently an examiner in Tort for
the Law Society of Ireland and a Member of the International Commer-
cial & Economic Law Group, University of Limerick.

Albert Ruda is Senior Lecturer in Private Law at the University of Gi-
rona. He is a member and secretary of the Institute of European and
Comparative Private Law of the University of Girona, fellow of the Eu-
ropean Centre of Tort and Insurance Law (ECTIL, Vienna), secretary of
the Group of Studies in Legal Drafting (GRETEL), member of the Spa-
nish Network on European and Comparative Private Law (REDPEC),
and member of the European Law Institute (ELI). He has been reporter
of the Trento ‘Common Core of European Private Law’ Project (Envi-
ronmental Liability), and is a former Van Calker scholar of the Swiss
Institute of Comparative Law (2001). He has done research stays at the
ECTIL, the Centre for Liability Law at the Tilburg University and the
Faculty of Law of the University of Cambridge. He has authored or co-
authored more than 50 works mainly in the fields of tort law, contract
law or property law.

Loreta Saltinyté is currently an Associate Professor of EU law at Myko-
las Romeris University in Vilnius. She holds a doctor’s degree at My-
kolas Romeris University. She also holds a master in law degree from
Vilnius University (2002), an LLM from Riga Graduate School of Law
(2003) and an LLM in natural resources law and policy (with dis-tinc-
tion) from Dundee University, CEPMLP (2008). She teaches courses in
EU law, EU law and human rights, and EU energy law. Her research
interests also include international investment law and tort law.

Mirten Schultz is Professor of Private Law at Stockholm University. He
received his LLD (Dr Juris), in 2007, was awarded the title of ‘docent’ in
2008 and became professor in 2011, in Uppsala, before taking up the
position at Stockholm University later that year. His thesis, Kausalitet
(Causation), deals with questions of causation in tort law and other ar-
eas. He has written extensively on private law subjects, with particular
emphasis on economic torts, compensation to victims of crime, and
unjust enrichment. He has published articles in non-Swedish sources
such as the European Business Law Review, European Review of Pri-
vate Law, Chicago-Kent Law Review as well as book chapters in books
published by ECTIL and Cambridge University Press. His latest book
Nithat (2013), written with a group of students, is a handbook in legal
activism for victims of cyber torts. Marten Schultz is a board member
of the Swedish Crime Victim Compensation and Support Authority
(Brottsoffermyndighens nimnd), the Academy of the Courts (Dom-
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stolsakademin) and alegal expert for ECPAT. He is an editor for Svensk
Juristtidning, Sweden’s leading law journal. In 2013, Mdarten Schultz
founded the Institute for Law and Internet (<www.juridikinstitutet.
se>), which seeks to promote the protection of human rights on the In-
ternet by raising public awareness through participation in the pub-
lic debate. The Institute also includes a legal clinic. In 2014 the work
of the Institute will be covered in a television series (“The Troll Hunt-
ers’) on TV3. The Institute’s main sponsor is Google. Marten Schultz
has founded Sweden’s first and largest blawg (a blog devoted to legal
issues), Sweden’s first and largest legal podcast and is Sweden’s leading
law authority on Twitter. He writes syndicated columns for approxi-
mately 20 newspapers.

Michel Séjean is a Professor of Private Law at the University of Southern
Brittany (Université de Bretagne-Sud), with full professorship (agrégé
des Facultés de droit). Before his PhD in Private Law of Obligations, he
graduated from Indiana University in Bloomington (School of Public
and Environmental Affairs) and from the Higher Institute of Inter-
pretation and Translation (Institut Supérieur d’Interprétation et de
Traduction, Paris). He has practised professional Legal Translation for
over ten years. On the occasion of a six-month visit at Louisiana State
University (2009), he translated into French the Principles of European
Tort Law (O Moréteau (ed), Paris, 2011), and worked on the translation
into French of the Louisiana Civil Code. He is Deputy Editor-in-Chief
of the Henri Capitant Law Review (<http://henricapitantlawreview.
fr>), a leading bilingual Journal of French Civil Law in English and
French. He currently contributes to the update of the English version
of the French Commercial Code.
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