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Ken OLIPHANT: Comparative Report

Four Case Clusters in 2011
= Basig of Liabdlity
= Liability for Intentional Acts of Others
= Mon-Pecuniary Loss
= Interfarenca with parental rights

I. Basis of Liability

= Starting paint: Eability Far ‘misconduct’ (faulfuniasduiness) tends to
bikur inta strict lability
= Cases;
Cass (Italy) 29 August 2001 blood transfusian
5C Hurgary 20, 184/2010 brain damage at birth
5C Estenia, 9 March 2011 ; flood after road warks
SC Lithuamia, 18 Mavermbear 2011: water slide
= Ohsarvation: liability for misconduct and strict liability bettar viewead
a5 two points on a siding scale, rather than distinct categaries

IL. Liability for Intentional Acts of Others

= Issue: when is one person (&) lizble for harm inentionally caused by
anothar person (8)7
= Cames:
SC Portugal, 15 December 2011; bark manager's fraud
SC Lithuania, 15 March 2011: insulted nightcleb bouncer
Scotiand, Thomsan v Scottish Minsters [2011] CS0H 90; murdar
Ly prisones on shart reease
HC Denrmark, Damica Wiite, UIR 2000 4%90@: pirates!
Ireland, Aanagan v Hewifan [2011] IEHC 1405 publican owing na
duby o prevent customer's dourk driving
= Ohsarvation: personal and vicarious Bability shade together; same
factars are often relevant ta both

IT1. Non-Pecuniary Loss

= Rebaling against the restrictive approach 1o NPL of the Codes?
5253 1 BGE: "only ... in the cases specified by statute’
Art 1045 Malta CC: *Tha damage which is to be mada good by the
parson responsible [is] sctual loes..., expenses [and] loss of
earnirgs’

Mardic systems: {oiminal) wiolation of persen or persanality rights

= Casos:

Censt Ot Malta, Abala v Mata Shigyavds, 11 April 2011: tert

damagas far MPLP foe haman fghts” vislatisrs?

5C Swaden, 3 January 2011; distrass at braak-in of homa

5C Narway, 17 February 2011; attempied child sesual abuse

SC Finland, 1 February 2011: mother's abduction of child (below)

Cass [Italy), 23 March 20011 emotional distrass froen car remaval

IV. Interference with parental rights

= Toeompensate of nat, and (if €a) for what?
= Cases:
SC Firlland, 1 February 2011: mother's abduction af child; mertal
sufTaring; vislation of privacy and hance human digrity
[CF 5TS (Spain) 30,6, 2009: abduction an abusa of rights]
0OGH (Austria), 12 April 2011: mother turning child against
Tather; damages for mestal harm amawting o injury o health
= O darmages for marital infidality?
0GH (Austria) 20 Fabruary 2003: no
Cass [Italy) 15 Septembar 20111 yes! (il injury ta mental heakh
ar human dignity}




